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STATE OF HAWAIT
AGRIBUSINESS DEVELOPMENT CORPORATION

LEASE AGREEMENT NO. LE-~K1201

THIS LEASE made and issued this lbeth day of

July , 2012 by and between the State of Hawaii by its
AGRIBUSINESS DEVELOPMENT CORPORATION, the place of business
and mailing address of which is 235 South Beretania Street,
Room 205, Honoluluy, Hawaii 96813, hereinafter called
“LESSOR,” and BASF PLANT SCIENCE, L.P., a Delaware limited
partnership, the business and post office address in the
State of Hawaii for purposes of this Lease Agreement is
Post Office Box 127, Kekaha, Hawaii 96752, hereinafter
called “LESSEE.”

WITNESSET H:

WHEREAS, LESSOR is obligated to manage and operate the
Property under Governor’s Executive Order No. 4007, as
modified by Governor’s Executive Order Nos. 4034 and 4165;
and LESSOR is authorized to grant leases for the use of
this land for public purposes;

WHEREAS, LESSOR has agreed to allow the Kekaha
Agriculture Association, a Hawaii non-profit corporation
(“Cooperative”), to manage the operation and maintenance of
the common infrastructure of the Property in exchange for
mutual consideration and other agreed upon terms; and

WHEREAS, LESSEE has requested a lease to use a portion
of said Property at Kekaha, FKauai to construct a farm

equipment storage/office/administration building and
certain other facilities to be used for seed processing and
handling (collectively, “the Facilities”) and as

construction is completed, to utilize the Facilities;

NOW, THEREFORE, 1in consideration of the rent to be
paid and of the terms and conditions herein contained to be
observed and performed by LESSEE, LESSOR, pursuant to and
as set forth in this Lease, hereby grants to LESSEE an
exclusive lease to use that portion of the Property
identified as Field 309 containing approximately 10.00
acres, respectively, of land at Kekaha, Waimea, Kauai, more
particularly described in Exhibit A, and outlined in red on
Exhibit B, which are attached hereto and made a part



hereof, hereinafter referred to as the “Premises”. The
"Premises” shall not include any common infrastructure
improvements serving the demised Premises that are under
the control, operation, or management of the Cooperative or
any other entity, including LESSOR.

The Lease of the Premises hereby granted by LESSOR to
LESSEE shall be together with the right to use, 1in common
with other lessees or revocable permittees of other lands
included with the Property, the roadways providing ingress
into and egress from the Premises and the right to use
utility easements serving the Premises (excluding such
easements for common infrastructure improvements that are
under the exclusive control, operation, and management of
the Cooperative or any other entity, including LESSOR).

THE TERMS AND CONDITIONS upon which LESSOR grants the
aforesaid lease, right, and privilege are as follows:

1. Term. The term of this Lease is for thirty five (35)
years, or until such time as LESSEE ceases to operate
the Facilities or other permitted use, unless this Lease
is sooner terminated as hereinafter provided.

LESSEE shall have the option to extend the term of this
Lease for one ten-(10) year period, provided that:

(a) At the time of the exercise of the option to
extend the lease term and at the commencement of
the applicable option period, (i) LESSEE is not
then 1in default in the performance of any of
LESSEE’s obligations contained in this Lease, and
(ii) this Lease is then in full force and effect,

(b) The extended term shall be upon the same
terms, covenants and conditions as provided in this
Lease, except as to the option being exercised,
unless otherwise agreed to by LESSOR and LESSEE,
and

(c) LESSEE shall exercise its option to extend
the term of this Lease by giving written notice
thereof to LESSOR at least one hundred eighty (180)
days prior to the expiration of the preceding term.

The base lease fee for the option period shall be
computed as set forth in Paragraph 2, below.



Base Annual Rental. The base annual rental for this
Lease shall be payable in monthly installments, within
thirty (30) days of receipt of the lease fee invoice.

The $620.00 per acre per year shall be the base rent for
the period commencing at execution of this Lease for
five (5) years.

LESSOR and LESSEE agree that the Premises consist of ten
(10) acres, more or less.

Reopening of Annual Rental. The annual rental shall be
reopened and redetermined at the expiration of the 5%,
10", 15®™, 20, and 25" vyears of the term herein,
provided however, in no event shall the base annual
rental be revised downward.

Determination of Annual Rental Upon Reopening. The
base annual rental and additional rental for any
ensuing period shall be the fair market rental at the
time of reopening. At least six (6) months prior to
the time of reopening, the fair market rental of the
land in the specific use or uses for which this Lease
was made shall Dbe determined by an appraiser whose
services shall be contracted for by the LESSCR, and the
LESSEE shall be notified promptly of the determination;
provided that should the LESSEE disagree with the fair
market rental as determined by the LESSOR's appraiser,
the LESSEE may appoint i1ts own appraiser, within
fourteen (14) days after written notice of the fair
market rental, to prepare an independent appraisal
report.

The two appraisers shall review each other's reports
and make every effort to resolve whatever differences
they may have. Should differences still exist fourteen
(14) after the exchange, the two appraisers, within
seven (7) days thereafter, shall appoint a third
appraiser who shall also prepare an independent
appraisal report and shall furnish copies thereof to
the first two appraisers within forty-five (45) days of

the appointment. Within twenty (20) days after
receiving the third appraisal report, all three
appraisers shall meet to determine the fair market
rental. The fair market rental as determined by a

majority of the appraisers shall be final and binding



upon both the LESSOR and the LESSEE, subject to chapter
658A, Hawali Revised Statutes ("HRS"). The LESSEE
shall pay for its own appraiser. The cost of the
services of the third appraiser shall be borne equally
by the LESSOR and the LESSEE. All appraisal reports
shall become part of the public record of the LESSOR.

In the event that the appraisers are unable to determine
the fair market rental before the reopening date, the
LESSEE shall continue to pay the rent at the rate
effective for the previous rental period, but the LESSEE
shall make up any deficiency within thirty (30) days
after the new rental has been determined. The LESSEE's
or its appraiser's failure to comply with the procedures
set forth herein shall constitute a waiver of the
LESSEE's right to contest the new fair market rental,
and the LESSEE shall pay the rental as determined by the
LESSOR's appraiser without adjustment.

Common Infrastructure Improvement Costs. The term
“Common Infrastructure Improvements” shall mean the
irrigation system, drainage system, electrical power
system, and roadway system that serve the Property,
including the Premises. The term “Common Infrastructure
Improvement Costs” shall mean (i) the cost of operating,
managing and maintaining the common infrastructure
improvements.

LESSOR has disclosed to LESSEE, and LESSEE acknowledges,
that LESSOR has entered into an Amended and Restated
Memorandum of Agreement (“"MOA”), dated August 28, 2008,
between LESSOR and the Cooperative pursuant to which
LESSOR has licensed and turned over to the Cooperative
responsibility for operation and maintenance of certain
portions of the Common Infrastructure Improvements.
LESSEE acknowledges that, pursuant to the MOA, the
Cooperative 1s responsible for the operation and
maintenance of the portions of the Common Infrastructure
Improvements subject to the MOA in accordance with the
terms thereof.

LESSEE 1is a member of the Cooperative and as long as
LESSEE 1s a member of the Cooperative, shall Dbe
responsible pursuant to this Lease for paying membership
dues or assessments pertaining to the costs of operating
the Common Infrastructure Improvements subject to the



MOA, to the extent that such dues and assessments are
attributable to the Premises.

LESSEE shall have the option to discontinue 1its
membership in the Cooperative at any time. 1In the event
that LESSEE ceases to be a member of the Cooperative,
LESSEE shall pay to the Cooperative such service charges
as are attributable to the Premises and assessed by the
Cooperative on a “service at cost” basis to non-member
subscribers for use of the Common Infrastructure
Improvements.

In the event that responsibility for the Common
Infrastructure Improvements subject to the MOA is, for

any reason, including termination of the MOA in
accordance with the terms thereof, turned over to an
entity other than the Cooperative or re—assumed by

LESSOR, LESSEE shall be obligated to pay, directly to
such other entity or LESSOR, such service charges as are
attributable to the Premises and assessed on a “service
at cost” basis for use of the Common Infrastructure
Improvements.

Interest on Delinguent Rental. The interest rate on the
principal amount of any and all unpaid or delinquent
rental payments shall be one percent (1%) per month,
plus a service charge of FIFTY AND NO/100 DOLLARS

($50.00) per month for each delinquent payment.

Holdover. Upon expiration of the lease term, including
any extension thereof, if the land is not otherwise
disposed of, the LESSOR may allow the LESSEE to continue
to hold the land for a period not exceeding one year
upon such rent, terms and conditions as the LESSOR may
prescribe.

Taxes, Assessments, and Utilities. LESSEE shall pay, if
and when due, all taxes and similar rates, assessments,
charges, and outgoings of every nature and kind
whatsoever, which shall during the term of this Lease be
lawfully charged, assessed, imposed, or become due and
payable upon the Premises and the improvements now on or
hereafter erected by LESSEE thereon.

Character of Use. LESSEE shall not do or commit, or
permit or suffer to be done, any willful or voluntary
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11.

12.

13.

waste or destruction in and upon the Premises, any
nuisance in and upon the Premises, or any unlawful or
improper use of the Premises.

(a) LESSEE shall use the Premises hereby demised
solely to construct and utilize the Facilities.
LESSEE’s use of the Premises shall be subject to any
recorded covenants, conditions, and restrictions of
any and all recorded encumbrances on the Premises
existing as of the date of this Lease.

(b) No cesspools shall be constructed on the
Premises. However, upon approval from the State
Department of Health, LESSEE may use alternative
wastewater treatment and disposal systems which do
not pose a threat to the groundwater.

(c) LESSEE shall take appropriate steps to
reduce the risk of any excessive soil erosion by
reason of LESSEE’s use of the Premises and to
address any material increase in weeds or litter on
the Premises.

Utilization and Development of the Land. LESSEE shall
utilize and develop the Premises in accordance with
LESSEE’s plan for utilization and development which has
been approved by LESSOR before execution of this Lease
and which is incorporated in LESSEE’s land utilization
plan attached as Exhibit ™“C”. Any modification or
deviation from LESSEE’s utilization and development plan
without the prior written approval of LESSOR may
constitute a breach of this Lease and a cause for the
termination thereof.

Subleasing. LESSEE may sublease any portion of the

Premises provided LESSEE first obtains the prior written
consent of LESSOR. Any subleasing request shall be
submitted in writing to LESSOR, together with a copy of
the sub-lessee's rental payment schedule for LESSCOR’s
consideration. Profit on any sublease charges is neither
allowed, nor shall be sought by LESSEE.

[Reserved. ]

Setback requirements. Building setback lines shall be

in accordance with applicable county ordinances and
rules.
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Sanitation. LESSEE shall keep the Premises and
improvements in a strictly clean, sanitary, and orderly
condition.

Improvements. During the term of this Lease, LESSEE
shall not construct, place, maintain, or install on the
Premises any building, structure, signs, or improvement,
except as otherwise allowed herein, without the prior
written approval of LESSOR and upon such reasonable
conditions as LESSOR may impose. All Dbuildings,
structures, signs, or improvements constructed, placed,
maintained, or installed pursuant to this paragraph
shall be in accordance with all applicable federal,
state, and county laws, ordinances, and rules. The
ownership thereof shall be in the LESSEE until the
expiration or sooner termination of this Lease, at which
time the ownership thereof shall, at the option of
LESSOR, vest in LESSOR or shall be removed by LESSEE at
LESSEE's sole cost and expense.

Repairs to Improvements. LESSEE shall, at its expense,
keep, repair, and maintain all buildings, structures,
and improvements now existing or hereafter constructed
or installed on the Premises in good order, condition,
and repair, reasonable wear and tear and damage by the
elements, fire or other casualty excepted. Except for
the payment of Common Infrastructure Improvement Costs
as provided in Paragraph 5, above, LESSEE shall have no
obligation under this Lease to keep, repair, or maintain
any common infrastructure improvements.

Involuntary Liens. LESSEE shall not commit or suffer
any act or neglect which results in the Premises or any
improvement thereon becoming subject to any involuntary
attachment, lien, charge, or encumbrance, and shall
indemnify, defend, and hold LESSOR harmless from and
against all attachments, liens, charges, encumbrances,
and all resulting expenses affecting the Premises and
caused by LESSEE.

Dwelling Restrictions. Residential use and residential

dwellings shall not be permitted on the Premises. The
LESSOR may permit a farm dwelling on the Premises i1f the
need is clearly demonstrated. The farm dwelling shall
be used in direct connection with the agricultural
activities on the Premises and shall not be used for
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rental purposes. The dwelling shall be subject to such
additional terms and conditions as the LESSOR may
require including, but not limited to, an adjustment of
lease rental. All construction on the Premises shall be
in accordance with plans approved by the LESSOR and
shall be in accordance with all applicable federal,
state and county laws, ordinances, regulations and
rules, including, but not limited to, laws regarding
environmental quality control.

Non-Discrimination. LESSEE shall not use the Premises,
nor permit the Premises to be used in support of, any
policy that wunlawfully discriminates against anyone
based upon creed, color, national origin, sex, or a
physical handicap. LESSEE shall not practice any
unlawful discrimination based upon creed, color,
national origin, sex, or a physical handicap.

Breach or Default. Except as otherwise provided, in the
event of a breach or default of any term, covenant,
restriction, or condition of this Lease, including

payment of any Common Infrastructure Improvement Costs
(or any substitute assessment or charges specified in
Paragraph 5, above) payable directly to LESSOR, after
delivery by LESSOR of a written notice of such failure
by personal service or by registered or certified mail
to LESSEE and to each holder of record having any
security interest in the Premises covered by or subject
to this Lease, making demand upon the LESSEE to cure or
remedy the breach or default within sixty (60) days from
the date of receipt of the notice; or, 1f LESSEE becomes
bankrupt or insolvent or files any debtor proceedings or
takes any ©proceedings of any kind or <character
whatsoever under any provision of the Federal Bankruptcy
Code seeking readijustment, rearrangement, postponement,
composition, or reduction of LESSEE's debts, liabilities
or obligations or if any such proceedings are taken
against LESSEE and not dismissed within ninety (90) days
thereafter; then, in any such event, LESSOR may, at its
option, to the extent permitted by law, cancel this
Lease and thereupon take immediate possession of the
Premises, after a reasonable time or pursuant to any
right of action which LESSOR may have.

Acceptance of Rent Not a Waiver. The acceptance of rent

by LESSOR shall not be deemed a waiver of any breach by
LESSEE of any term, covenant, or condition of this

-10-
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Lease, of LESSOR's right to re-entry for breach of
covenant in accordance with Paragraph 20 above, or of
LESSCR's right to declare and enforce a forfeiture for
any breach; and the failure of LESSOR to insist wupon
strict performance of any term, covenant, or condition,
or to exercise any option conferred herein, shall not be
construed as a waiver or relinquishment of any such
term, covenant, condition, or option unless reduced to
writing and signed by LESSCR.

Security Deposit. Upon execution of this Lease, LESSEE
shall deposit with LESSOR an amount equal to two (2)
times the initial monthly lease fee as security for the
faithful performance of all of these terms and
conditions. The deposit will be returned to LESSEE upon
termination of this Lease, but only after all of the
terms and conditions of this Lease have been observed
and performed.

Assignment. Except as expressly provided in this Lease,
this Lease is not transferable. At no time during the
term of this Lease shall LESSEE assign, mortgage, or
pledge its interest in this Lease, or its interest in
the improvements now or hereafter erected on the
Premises, without the prior written consent of LESSOR,
which consent will not be unreasonably withheld.

Liability Insurance. LESSEE shall procure and maintain
during the entire period of this Lease a policy or
policies of commercial general 1liability insurance
sufficient to protect it from and against any liability
for all claims for personal injury, death, and property
damage which may arise out of the exercise of rights
granted herein. The policy or policies shall cover the
entire Premises, including all buildings, structures,
improvements, and grounds and all roadways or sidewalks
on or adjacent to the Premises in the control or use of
LESSEE. The minimum limit of said policy or policies
shall not be less than $500,000.00 for each occurrence
and $1,000,000.00 aggregate, with an insurance company
or companies licensed to do business 1in the State of
Hawaii. Except for the payment of Common Infrastructure
Improvement Costs as provided in Paragraph 5, above,
LESSEE shall have no obligation under this Lease to
procure or maintain any commercial general liability
insurance with regard to any activities of the
Cooperative or any other entity (including LESSOR) which

-11~
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has control from time to time over any of the common
infrastructure improvements.

LESSEE, prior to entry and use of the Premises or within
fifteen (15) days from the effective date of this Lease,
whichever 1s sooner, shall furnish LESSOR with a
certificate(s) showing the policy(ies) to be initially
in force, keep the certificate(s) on deposit during the
entire term of this Lease, and furnish like
certificate(s) upon each renewal of the policyl(ies).
The certificate(s) for such insurance shall contain or
be accompanied by an assurance that a notice of
cancelation and time to cure by the LESSEE or by LESSOR
at its option, shall be issued to the LESSEE and LESSOR
at least thirty (30) days before cancelation. The
policy shall include LESSOR as an additional insured as
its interests appear under this Lease.

LESSOR shall retain the right at any time to review the
coverage and amount of the insurance required by this
Lease. If, in the opinion of LESSOR, the insurance
provisions in this Lease do not provide adequate
protection for LESSOR, LESSOR may require LESSEE and any
permitted sub-lessee to obtain insurance sufficient in
coverage and amount to provide adequate protection.
LESSCOR's requirements shall be reasonable and shall be
designed to assure protection for and against the kind
and extent of the risks which exist at the time a change
in insurance is required. LESSOR shall notify LESSEE in
writing of changes in the insurance requirements and
LESSEE shall deposit copies of acceptable insurance
policy(ies) or certificate(s) thereof with LESSOR
incorporating the required changes within thirty (30)
days of LESSEE’s receipt of the notice from LESSOR
requiring the same.

The procuring of the required policy(ies) of insurance
shall not be construed to limit LESSEE's liability under
this Lease. Notwithstanding the policy(ies) of
insurance, LESSEE shall be obligated for the full and
total amount of any damage, injury, or loss caused by
LESSEE's negligence or neglect connected with this
Lease.

Property Insurance. At all times during the term of

this Lease, LESSEE shall at its own cost and expense
keep insured all buildings and improvements erected on

-12-
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the demised premises in the joint names of the LESSOR,
the LESSEE, and any mortgagee, as their interests may
appear, against loss or damage by fire, 1including
perils specified in the extended coverage endorsement
and in an amount equal to the full replacement value
thereof, and shall pay the premiums thereon at the time
and place the same are payable; the policy or policies
of insurance shall be made payable in case of loss to
the LESSOR, the LESSEE, and any mortgagee, as their
interests may appear, and shall be deposited with the

mortgagee, if any, or otherwise be held by LESSEE; and

any proceeds derived therefrom in the event of total or
partial loss shall be immediately available, and as
soon as reasonably possible, to be used by the LESSEE
for rebuilding, repairing, or otherwise reinstating the
same buildings or improvements in a good and
substantial manner according to the plans and
specifications approved in writing by the LESSOR;
except, that with the approval of the LESSOR which

shall not be unreasonably withheld, conditioned or

delayed, the LESSEE may surrender this Lease and pay
the balance owing on any mortgage and the LESSEE shall
receive that proportion of the proceeds which the
unexpired term of this Lease at the time of the loss or
damage bears to the whole of the term, the LESSOR to
retain the balance of the proceeds. The certificates
of insurance shall indicate LESSOR as an additional
insured as its interests appear under this Lease.

LESSEE shall furnish to LESSOR on or before the
commencement date of this Lease a certificate showing
such policy(ies) to be in full force and effect and
shall furnish a like certificate upon each renewal of
the policy(ies). Each certificate for such insurance
shall contain or be accompanied by an assurance that a
notice of cancelation and time to cure by the LESSEE or
by LESSOR at its option, shall be issued to the LESSEE
and LESSOR at least thirty (30) days before cancelation.
The policy(ies) shall also provide that all rights or
claims of subrogation against the State of Hawaii, its
officers, employees, and agents are waived.

Right to Enter. LESSOR reserves the right for its

agents or representatives, at all reasonable times
during the term, upon prior notice to LESSEE and
accompanied by a representative of LESSEE (except in the
event of an emergency), to enter and cross any portion

-13~
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of the Premises at any time for the purpose of
performing any public or official duties.

Inspection of Premises. LESSEE shall permit LESSOR and
its agents or representatives, at all reasonable times
during the term, upon prior notice to LESSEE and
accompanied by a representative of LESSEE (except in the
event of an emergency), to enter the Premises and
examine the state of repair and condition thereof and
the improvements, equipnment, chattels, books, and
records of LESSEE in connection with the administration
of this Lease.

Surrender. At the end of the term or other sooner
termination of this Lease, LESSEE shall peaceably
deliver unto LESSOR possession of the Premises, together
with all improvements existing or constructed thereon,
unless provided otherwise in this Lease. Furthermore,
upon the expiration, termination, or revocation of this
Lease, should LESSEE fail to remove any and all of
LESSEE's personal property from the Premises, LESSOR may
remove or dispose of any and all personal property from
the Premises and either deem the personal property
abandoned and dispose of the personal property or place
such personal property in storage at the cost and

expense of LESSEE. LESSEE shall pay all costs and
expenses for removal, disposal, transporting, and
storage of LESSEE’s personal property. The provisions

of this paragraph shall survive the expiration or
earlier termination of this Lease.

Withdrawal for Public Purpose. LESSOR shall have the
right to withdraw the Premises, or any portion thereof,
at any time during the term of this Lease with
reasonable notice and without compensation, except as

provided herein, for public uses or purposes, for
constructing new roads or extensions, or changes in line
or grade of existing roads, for rights-of-way and

easements of all kinds, and the Premises shall be
subject to the right of LESSOR to remove soil, rock, or
gravel as may be necessary for the construction of roads
and rights-of-way within or without the Premises;
provided that, upon any withdrawal or taking which
causes any portion of the Premises originally demised to
become unusable for the specific use or uses for which
it was demised, the base annual rental set forth in
Paragraph 2, above, shall be reduced in proportion to

~14-
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the value of the Premises withdrawn or made unusable.
If any permanent improvement constructed upon the
Premises by LESSEE is destroyed or made unusable in the
process of any withdrawal or taking, the proportionate
value thereof shall be paid by LESSOR to LESSEE based
upon the unexpired term of this Lease; provided that no
withdrawal or taking shall be had as to those portions
of the Premises which are then under cultivation with
any crops until such crops are harvested, unless LESSOR
pays to LESSEE the value of the crops; and provided
further that, wupon any withdrawal or taking, LESSEE
shall be compensated for the present fair market value
to be established by the appraisal process outlined in
Section 4 hereof, of all permanent improvements in place
at the time of withdrawal or taking that were legally
constructed upon the Premises by LESSEE being withdrawn
or taken or that are made unusable because of such
withdrawal or taking. In the case of tree or orchard
crops, LESSOR shall pay to LESSEE the residual value of
the trees taken and, if there are un-harvested crops,
the value of such crops.

Condemnation. If any portion of the demised Premises
shall be condemned for public purposes by the State of
Hawaii, a county, or any other governmental agency, the
base annual rental shall be reduced in proportion to
the value of the portion of the premises condemned.
The LESSEE shall be entitled to receive from the
condemning authority:

(a) The value of growing crops which the LESSEE
is not permitted to harvest; and

(b) The proportionate value of the LESSEE's
permanent improvements so taken in the proportion
that it bears to the unexpired term of the Lease;

provided that in the alternative, the LESSEE may remove
and relocate its improvements to the remainder of the
Premises occupied by the LESSEE. The LESSEE shall not
by reason of the condemnation be entitled to any claim
against the LESSOR for compensation or indemnity for the
leasehold interest, and all compensation payable or to
be paid for or on account of the leasehold interest by
reason of the condemnation shall be payable to and be
the sole property of the LESSOR. The foregoing rights
of the LESSEE shall not be exclusive of any other to

-]15~
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which the LESSEE may be entitled by law, including,
without limitation, any and all compensation payable or
to be paid for or on account of LESSEE’s relocations
costs. Where the portion so taken renders the remainder
unsuitable for the use or uses for which the Premises
was demised, the LESSEE shall have the option to
surrender this Lease and be discharged and relieved from
any further liability therefor; provided that the LESSEE
may remove from the Premises the permanent improvements
constructed, erected, and placed by the LESSEE within
such reasonable period as may be allowed by the LESSOR.

Inspection by Prospective Bidders. For purposes of
informing and apprising that person or persons of the
condition of the Premises preparatory to the proposed
disposition thereof at the expiration of the term or
earlier termination of this Lease, LESSOR shall have the
right to authorize any person or persons to enter upon
and inspect the Premises at all reasonable times
following an announcement at any of LESSOR’s public
meetings of any proposed disposition of the Premises;
provided, however, that any entry and inspection shall
be conducted during reasonable hours after notice to
enter is first given to LESSEE, and shall, if LESSEE so
requires, be made in the company of LESSEE or designated
agents of LESSEE.

Extension of Time. Notwithstanding any provision to the
contrary, wherever applicable, LESSOR, for good cause
shown, may allow additional time beyond the time or
times specified herein in which LESSEE may comply,
observe, and perform any of the terms, conditions, and
covenants contained in this Lease.

Quiet Enjoyment. LESSOR covenants and agrees with
LESSEE that, upon payment of rent at the times and in
the manner specified and wupon the observance and
performance of the covenants, terms, and conditions
hereof on the part of LESSEE to be observed and
performed, LESSEE shall have, hold, possess, and enjoy
the Premises for the term demised, without hindrance or
interruption by LESSCOR or any other person or persons
lawfully claiming by, through, or under LESSOR.

Abandonment and Termination. If, after putting the
Premises into service, LESSEE abandons or ceases to use
the Premises for a period of four (4) or more

-16-
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consecutive months, except if during a period when the
Premises have been rendered temporarily unusable due to
damage by casualty or the elements or due to force
majeure, LESSOR shall have the right to terminate this
Lease. Any abandonment, termination, or cessation shall
not affect or release any liability of LESSEE at such
time existing by reason of a breach of any of the terms
hereof.

Non-warranty. LESSOR does not warrant the condition of
the Premises, as the same 1is being leased "as is."
LESSEE assumes all risks incident to its use.

LESSEE's Risk. Any and all goods, wares, farm supplies,
produce, equipment, and personal property of any kind or
description that may be on the Premises at any time
during the term of this Lease, regardless of ownership
of such property, shall be at the sole risk and hazard
of LESSEE, and LESSOR shall not be liable or responsible
for any loss thereof or damage thereto caused by theft,
vandalism, weather, water, defective electric wiring,
fire, or by any other cause whatsoever.

Applicable Law; Severability. This Lease shall be
governed by and interpreted in accordance with the laws
of the State of Hawaii. If any provision of this Lease
is held to be invalid or unenforceable, the wvalidity or
enforceability of the other provisions shall remain
unaffected.

Costs of Litigation. TIf LESSOR shall be made a party to
any 1litigation commenced by or against LESSEE (other
than condemnation proceedings), without any fault on
LESSCR's part, LESSEE shall pay all costs and expenses
incurred by or imposed on LESSOR, including, but not
limited to, attorney's fees; furthermore, LESSEE shall
pay all costs and expenses which may be incurred by or
paid by LESSOR in enforcing the covenants and agreements
of this Lease, in recovering possession of the Premises,
or in the collection of delinquent license fees, taxes,
and any and all other charges due from LESSEE hereunder.

If LESSEE shall be made a party to any litigation
commenced by or against LESSOR (other than condemnation
proceedings), without any fault on LESSEE's part, LESSOR
shall pay all costs and expenses incurred by or imposed
on LESSEE, including, but not limited to, attorney's
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39.

40.

41.

fees; furthermore, LESSOR shall pay all costs and
expenses which may be incurred by or paid by LESSEE in
enforcing the covenants and agreements of this Lease;
PROVIDED THAT any such litigation arises out of any
damage or personal injury resulting from the wrongful or
negligent acts or omissions of LESSOR or LESSOR's
employees or agents while acting with the scope of their
employment, and LESSOR's liability for such damage or
injury has been determined by a court or otherwise
agreed to by LESSOR. Unless otherwise determined by a
court, LESSOR shall pay for such costs and expenses to
the extent that funds therefor have been authorized and
appropriated by the Legislature of the State of Hawaii
for such purpose and such funds have been allocated
therefor by the executive budget process of the State of
Hawaii.

Indemnity. LESSEE shall indemnify, defend, and hold
harmless the State of Hawaii, LESSOR, and their
officers, employees, and agents from and against any
claim or demand for loss, liability, damage, cost,
expense, and attorneys' fees, including claims for
property damage, personal injury, or wrongful death, to
the extent arising out of any occurrence on the Premises
or on sidewalks, parking areas, and roadways adjacent
thereto, resulting from any act or omission of the
LESSEE, or occasioned by any act or nuisance made or
suffered on the Premises, or by any accident or fire
thereon caused by LESSEE, or growing out of or caused by
any failure on the part of LESSEE to maintain the
Premises in a safe condition, or by any act or omission
of LESSEE, and from and against all actions, suits,
damages, and claims by whomsoever brought or made by
reason of the non-observance or non-performance by
LESSEE of any of the terms, covenants, and conditions
herein or the laws, ordinances, rules, and regulations
of the federal, state, or county governments. The
provisions of this paragraph shall survive the
expiration or earlier termination of this Lease.

Hunting. No hunting shall be allowed on the Premises

during the term of this Lease.

Boundary Stakeout. LESSOR shall not be responsible or

liable for the surveying or boundary stakeout of the
Premises. LESSEE shall be solely responsible for any
survey and boundary stakeout of the Premises.

—-18-



42.

43.

44,

45.

46.

[Reserved.]

Drainage Easements. The Premises shall be subject to
drainage and flowage -easements now of record or
otherwise existing under law as and to the extent that
the same are applicable to the Premises as of the
commencement date of this Lease. The easement area(s)
shall not be altered or used for any purposes which may
obstruct flow or reduce the effectiveness of the
drainage way, except with LESSOR's prior written consent
which may be conditioned wupon appropriate measures
undertaken by LESSEE to divert, re-direct, retain, or
detain any storm waters in a manner approved by LESSOR.
LESSEE shall accept the storm runoff draining into and
through the easement area(s), respectively, and shall be
responsible for the maintenance and protection of the
drainage easements against deterioration or 1loss of
functional effectiveness.

Roadway and Utility Easements. The Premises shall be
subject to all existing roadway and utility easements,
which easements shall be in favor of property owners
served by such easements, and to any and all access and
other easements over and across the Premises in favor of
the Cooperative or any successor or substitute entity
(including LESSOR) necessary and appropriate Zfor the
operation and maintenance of the common infrastructure
serving the Property, including the Premises; provided
that LESSEE may cross and may have access over and upon
all such easements located on the Premises at any point;
provided further that the LESSEE shall be responsible
for maintenance of the easements.

Compliance with Laws. LESSEE shall comply with the

reguirements of all federal, state, and county
authorities and observe all federal, state, and county
laws, ordinances, and rules. pertaining to the Premises
which are now in force or later may be in force.

Environmental Regulations. LESSEE shall comply with all

applicable federal, state, and county environmental
impact regulations, including but not limited to Chapter
343, Hawaii Revised Statutes, as amended, and rules
governing historic preservation. LESSEE shall be
responsible for obtaining all necessary federal, state,
or county clearances.

—-]1Q~



47.

Hazardous Materials. LESSOR remains responsible for any
environmental issues occurring on the demised Premises
prior to the commencement date of this Lease and,
subject to the last sentence of Paragraph 38 above,
shall indemnify LESSEE therefor. Any environmental
issue occurring on Premises after the date of this Lease
and arising out of the acts or omissions of LESSEE shall
be the responsibility of LESSEE.

During the term of this Lease, LESSEE shall not cause or
permit the escape, disposal, or release of any hazardous
materials, except as permitted by federal, state, and
local law. LESSEE shall not allow the storage or use of
such materials 1in any manner not sanctioned by such
federal, state, and local law. LESSOR may, upon
reasonable request and for reasonable cause, require
testing of the Premises to ascertain whether or not
there has been any release of hazardous materials by
LESSEE. In the event that the results of such testing
establish that there has been a release of hazardous
materials on the Premises by LESSEE, LESSEE shall, in
addition to LESSEE's other obligations hereunder, be
responsible for the cost of such testing.

LESSEE shall execute affidavits, representations, and
the like from time to time at LESSOR's request
concerning LESSEE's best knowledge and belief regarding
the presence of hazardous materials on the Premises
placed or released by LESSEE. If LESSEE at any time
becomes aware of any past, present, or contemplated
hazardous discharge or of any hazardous materials claims
with respect to the Premises which could subject LESSOR,
LESSEE, or the Premises to any liability or restrictions
on ownership, occupancy, transferability, or use of the
Premises under any hazardous materials laws, LESSEE
shall immediately advise LESSOR thereof in writing and
provide to LESSOR such detailed reports thereof as may
be reasonably requested by LESSOR. LESSOR shall have
the right in its sole discretion to join and participate
in any settlements, remedial actions, or legal
proceedings or actions initiated with respect to any
hazardous materials claims.

LESSEE shall be responsible for and shall indemnify,

defend, and hold harmless LESSOR and its employees,
agents, successors, and assigns from and against any
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48.

49.

loss, damage, cost, expense, or liability directly or
indirectly arising out of or attributable to the
generation, manufacture, treatment, handling, refining,
production, processing, storage, release, threatened
release, discharge, disposal, or presence of hazardous
materials occurring on, under, or about the Premises
during the term of this Lease and caused by LESSEE,
including, without limitation: (1) all foreseeable and
unforeseeable consequential damages; (2) the costs of
any repailr, clean-up, or detoxification of the Premises
required by hazardous materials laws and of the
preparation and implementation of any related closure,
remedial, or other required plans; (3) the costs of
LESSOR's investigation and handling of any hazardous
materials claims, whether or not any lawsuit or other
formal legal proceeding shall have been commenced with
respect thereto; (4) the costs of LESSOR's enforcement
of this covenant, whether or not a lawsuit is brought
therefore; and (5) all reasonable costs and expenses
incurred by LESSOR in connection with clauses (1), (2),
(3), and (4) including, without limitation, reasonable
attorney's fees.

The provisions of this paragraph shall survive the
expiration or earlier termination of this Lease.

ASTM Phase I Environmental Site Assessment. At any time
during the term or wupon termination of this Lease,
LESSOR, for good cause, may require LESSEE to conduct at
LESSEE's own expense, an ASTM Phase I Environmental Site
Assessment and, 1f indicated thereby, an ASTM Phase II
investigation and, if indicated thereby, a complete
abatement and disposal, if necessary, satisfactory to
the standards required by the Federal Environmental
Protection Agency, the State Department of Health, the
State Department of Agriculture, and the State
Department of Land and Natural Resources, of any
hazardous materials attributable to the discharge of any
hazardous materials on the Premise during the term of
this Lease and caused by LESSEE. This provision shall
survive and continue in effect after termination of this
Lease.

[Reserved. ]
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50.

51.

52.

53.

54.

55.

Encumbrances. This Lease 1is subject to all existing

recorded and unrecorded encumbrances. At any time
during the term of this Lease, LESSOR may create
easements and encumbrances upon the Premises in addition
to any easements and encumbrances which currently affect
the Premises, provided that any such new easements or
encumbrances do not unreasonably restrict or interfere
with LESSEE's use of the Premises.

Interpretation. The use of any gender shall include all

genders. If there is more than one LESSEE, all words
used in the singular shall extend to all LESSEES.

Paragraph Headings. The article and paragraph headings

herein are inserted only for convenience and reference
and shall in no way define, describe, or limit the scope
or intent of any provision of this Lease.

[Reserved. ]

[Reserved. ]

Exhibits - Incorporation in Lease. All Exhibits

referred to in this Lease are attached to this Lease and
are hereby deemed incorporated by reference.
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SPECIAL CONDITIONS:

1.

Commercial Operations. LESSEE, its employees,
customers, guests, agents, and/or invitees shall not
display or offer for sale or sell any article(s) or
merchandise whatsoever within the Premises without the
prior written approval of LESSOR and upon such terms and
conditions established by LESSOR. No retail activities
whatsoever, are permitted without the prior written
approval of LESSOR.

Bbandoned Vehicles. LESSEE shall take all steps
necessary to prevent the placing or storing of abandoned
vehicles within the Premises. Any and all abandoned

vehicles within the Premises shall be removed by LESSEE
at LESSEE's cost and expense.

Removal of Trash. LESSEE shall be responsible for the
removal of all illegally dumped trash within the
Premises at LESSEE’s cost and expense.

Prehistoric and Historic Remains. In the event any
unanticipated historic, prehistoric, or archaeological
sites or remains, such as shell, bone, or charcoal
deposits, human burials, rock or coral alignments,
pavings, or walls are found on the Premises, LESSEE and
LESSEE's agents, employees, and representatives shall
immediately stop all land utilization and/or work and
contact the Historic Preservation Office in compliance
with Chapter 6E, Hawaii Revised Statutes, and shall
notify LESSOR of these events.

Audits. LESSOR reserves the zright, for purposes of

conducting an audit, to examine, and to make copies of
all books, accounts, records, and receipts of LESSEE
concerning 1ts operations under this Lease PROVIDED
THAT :
a. Such examination and copying shall take place at
a reasonable time and upon such other conditions
as LESSEE may reasonably establish;

b. LESSEE shall have the right to mark with the
legend “Confidential” any and all confidential,
proprietary, and/or trade secret documents and/or
other information, in any form, tangible or
intangible, obtained by LESSOR as the result of
an audit pursuant to this paragraph if the
disclosure of such documents and/or other
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information would likely cause substantial
competitive harm to LESSEE;

c. In the event that LESSOR received a request
pursuant to the Hawaii Open Records Law (also
known as the Uniform Information Practices Act),
Hawaii Revised Statues Chapter 92F, for
disclosure of any documents or other information
obtained by LESSCR during an audit pursuant to
this paragraph and marked with the legend
“Confidential”:

i. LESSOR shall, within three (3) business days
of receiving the request, provide LESSEE
with written notice thereof; and

ii. Pursuant to §92F-13(3) of the Hawaii Revised
Statues, LESSOR shall withhold such
documents or other information from
disclosure; and

d. In the event that a requesting party challenges
LESSOR' s withholding of any documents or
information pursuant to Paragraph 5(c) above,
LESSOR shall, within three (3) business days of
receiving notice thereof, provide LESSEE written
notice and shall not disclose any such documents
or information until LESSEE has had a reasonable
opportunity to obtain a court order prohibiting
the disclosure of such documents or information
pursuant to §92F-13(4) of the Hawaiil Revised
Statutes.

Passage and Access. LESSEE shall not impede or restrict
passage or access by the Cooperative and its agent to
any common infrastructure serving the Property or any
part thereof (including the Premises) that may Dbe
located on the Premises.

Holding Over. Any holding over by LESSEE after the
expiration of the term of this Lease with the consent of
LESSOR shall be construed to be a tenancy from month-to-
month at the rent herein provided for the last year of
the term of this Lease and shall otherwise be on the
terms and conditions herein specified, so far as
applicable. In the event of any inconsistency between
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10.

this Special Condition and the provisions of Paragraph 7
of the Lease, this Special Condition shall prevail.

Recordation. LESSOR and LESSEE agree that this Lease or
a short form or memorandum hereof may be recorded in the
Bureau of Conveyances of the State of Hawaii or with the
Assistant Registrar of the Land Court of the State of
Hawaii, as applicable, to give notice of this Lease to
third parties and of the lease of the Premises granted
hereunder by LESSOR to LESSEE for the term specified
herein.

Performance Bond. The LESSEE shall procure and deposit
with the LESSOR and thereafter keep in full force and
effect during the term of this Lease, a good and
sufficient surety bond in an amount equal to two times
the annual base rental, conditioned upon the full and
faithful observance and performance by the LESSEE of
the Lease terms, conditions, and covenants of this
Lease. The bond shall provide that in case of an
uncured breach or default of any of the terms,
conditions, and covenants contained herein, the full
amount of the bond shall be paid to the LESSOR as
liquidated and ascertained damages and not as a
penalty.

The LESSOR reserves the right to waive or suspend the
performance bond requirement at its discretion;
provided that the LESSEE has substantially complied
with the terms, conditions, and covenants of this
Lease; and provided further that the LESSOR reserves
the right to reinstate the performance bond requirement
at any time throughout the term of this Lease.

Justification of Sureties. The bonds that are required

herein shall be supported by the obligation of a
corporate surety organized for the purpose of being a
surety and qualified to do business as a surety in the
State of Hawaii, or by no less than two personal
sureties, corporate or individual, for which
justifications shall be filed as provided in section
78-20, HRS; provided that the LESSEE may furnish a
written bond in the same amount and with the same
conditions, executed by it alone as obligor, 1if, in
lieu of any surety or sureties, the LESSEE shall
furnish and at all times thereafter keep and maintain
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any of the forms of financial guarantee of performance
that is approved by the LESSOR.

DEFINITIONS

As used 1is this Lease, unless the context otherwise

requires:

“Property” means the approximately 12,860 acres of
land set aside to LESSOR under Governor’s Executive Order
No. 4007 dated September 23, 2003, including buildings and

improvements.

"Diversified agriculture"” means the conduct of
activities concerned with the production and marketing of
nursery products and horticultural crops such as
vegetables, melons, orchards, flowers, foliage, and others,
including activities related thereto, and shall include
aquaculture, but shall not include any livestock or poultry

operations.

“Sub-leasing,” includes any long-term or short-term

rental of the property to a third party.

"Drainage easements" and "flowage easements'" mean

natural or improved drainage courses that serve to convey

stream flows from one point to another.
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“Security interest” means any 1nterest created or
perfected by a mortgage, assignment by way of mortgage, or
by a financing statement and encumbering the Lease, the
Premises, or personal property located at, affixed or to be
affixed to, or growing or to be grown upon the demised

Premises.

“Hazardous materials” shall mean any pollutant, toxic
substance, hazardous waste, hazardous material, hazardous
substance, or oil, including any and all flammable
explosives, radioactive materials, asbestos, petroleum and
oil and their ©products, organic compounds known as
polychlorinated biphenyls, chemicals known to cause cancer
or reproductive toxicity, pollutants, contaminants,
hazardous wastes, toxic substances or related materials, as

defined in or pursuant to hazardous materials laws.

"Hazardous discharge” means any event involving the
use, deposit, disposal, spill, release, or discharge of any

hazardous materials on, within, or under the Premises.

"Hazardous materials claims" means and includes: (1)
any and all enforcement, clean-up, removal, mitigation, or
other governmental or regulatory actions instituted or, to
the best of LESSEE's knowledge, contemplated or threatened,
with respect to the Premises pursuant to any hazardous

materials laws, and (ii) any and all claims made or
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threatened in writing by any third party against LESSEE or
the Premises seeking damages, contribution, cost recovery,
compensation, injunctive relief, or other relief resulting
from any hazardous discharge or from the existence of any

hazardous materials on, within, or under the Premises.

"Hazardous materials laws" means and includes all
federal, state, and local laws, ordinances, and regulations
now or hereafter in effect relating to environmental
conditions, industrial hygiene and/or hazardous materials
on, within, under, or about the Premises, including,
without limitation, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as
amended, 42 U.Ss.C. §9601, et seq., the Resource
Conservation and Recovery Act, 42 U.S.C. §6901, et seq.,
the Hazardous Materials Transportation Act 49 U.S.C. §1801,
et seq., the Clean Water Act, 33 U.S.C. §1251, et seq., the
Clean Air Act, 42 U.S.C. §7401, et seq., the Toxic
Substances Control Act, 15 U.S.C. §§2601 through 2629, the
Safe Drinking Water Act, 42 U.S.C. §§300f through 3007, the
Emergency Planning and Community Right-To-Know Act, 42
U.s.C. §§11011 through 11050, the Environmental Response
Law, Chapter 128D, Hawaii Revised Statutes, and any similar
state or local laws, ordinances, and the regulations now or
hereafter adopted, published, and/or promulgated pursuant

thereto.
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"LESSEE" includes LESSEE, its heirs, personal
representatives, executors, administrators, successors, and

permitted assigns.

"Waste"™ includes (1) permitting the Premises or any
portion thereof to become unduly eroded or failure to take
proper precautions or make reasonable effort to prevent or
correct same; (2) permitting any material increase in
noxious weeds or alien plant species in or on the demised
Premises or any portions thereof, other than alien plant
species introduced pursuant to the land use plan described

in Exhibit “C” attached hereto; (3) abandonment of the

demised Premises as set forth in Paragraph 34 of the Lease.

“Days” shall mean calendar days, unless otherwise

specified.

-29-



IN WITNESS WHEREOF, the parties hereto have caused
these presents to be executed on the dates noted below.

LESSOR: STATE OF HAWAII
AGRIBUSINESS DEVELOPMENT
CORPORATION

By
James J.(Nakatani

Its Executive Director
Date: July 16, 2012

APPROVED AS TO FORM:

uty Attorney General

LESSEE: BASF PLANT SCIE? j
By 44/\ %NJ/

]TA AT T’(x\Ju\
Its p;/mf»{jﬁ w',fo.».{“‘ -<“;7'70 l//,\
Date: 13 Jui)/ 2012

FORM:

Attorney for Lessee
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EXHIBIT A
LE-K1201

BASF 10 ACRES MANA SITE
LAND SITUATED AT KEKAHA, WAIMEA, KAUAI, HAWAII
Being Portion of the Government (Crown) Land of Waimea
Beginning at the south corner of this parcel of land, the coordinates of said point
of beginning referred to Government Survey Triangulation Station "KANALOA" being

1,638.46 feet North and 1,666.63 feet West, thence running by azimuths measured
clockwise from true South:

1. 138° 44 620.00 feet along the remainder of the
Government (Crown) Land of Waimea
(Parce! 1);

2. 228" 44 653.91 feet along the remainder of the
Government (Crown) Land of Waimea
(Parcel 1);

3. 318° 44 712.29 feet along the remainder of the
Government (Crown) Land of Waimea
(Parcel 1);

4. 56° 4¢’ 660.39 feet along the remainder of the

Government (Crown) Land of Waimea
(Parcel 1) to the point of beginning and
containing an area of 10.000 Acres.
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DESCRIPTION PREPARED BY:
ESAKI SURVEYING & MAPPING, INC.
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Wayne T. Wada
Lihue, Hawaii Licensed Professional Land Surveyor
November 2011 Certificate Number 4596
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EXHIBIT B
LE-K1201
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EXHIBZI'S C
LE-K1201
BASF Helping Make

The Chemical Company Products Better™

Utilization and Development Plan
BASF Plant Science
State of Hawaii, Department of Agriculture
General Lease NO. LE — K1201

The utilization and development plan for this ten acre property Iis
to build facilities to support the agricultural research operation
of BASF Plant Science. The site will be developed over a number of
years with initial construction beginning in 2012 with phase 1I.
Phase 11 is expected to begin about a year after the completion of
phase 1. By 2016 all planned structures will be in place.

When completed the building site will occupy about six acres of
the ten acres site. The plans at this time call for the remaining
four acres to be fallowed for esthetic purposes. The included site
plan shows phase 1 and phase I1.

BASF Plant Science, L.P.
9555 Kaumualii Hwy, Ste. 101
Waimea, Hawaii 96796
Mailing Address:

P.O. Box 127

Kekaha, Hawaii 96752

Tel: (808) 337-2065

Fax: (808) 337-2067
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SHEET NUMBER

SHEETS

OF

BASF KEKAHA FACILITY
KUNIA FACILITY

KEKAHA, KAUAI, HAWAI

DRAWN BY: LS

CHECKED BY: LS

> (DB > 1>

SITE PLAN

SCALE: A% NOTED

DATE:  FEB 22l

LICENSE EXPIRATION

SIGNATURE
4-30-2012

THIS WORK WAS PREPARED BY ME OR UNDER MY
SUPERVISION, AND CONSTRUCTION OF THIS PROJECT
WILL BE UNDER MY SUPERVISION. (SUPERVISION OF
CONSTRUCTION AS DEFINED IN SUBCHAPTER 1,

SECTION 516—82—2, DEFINITIONS OF THE RULES OF
THE BOARD OF PROFESSIONAL ENGINEERS, ARCHITECTS,

AND SURVEYORS, STATE OF HAWAIL)

PROFESSIONAL
ARCHITECT

NO. 5533

DESIGN

inc 680 IWILEI RD., SUITE 532
®

HONOLULU, HAWAIl 96817-5014






